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FEDERAL COURT: APPLICABLE STANDARDS

Expert testimony is governed by Federal Rule of Evidence (FRE) 702, which requires the
Court to determine if the opinion offered by an expert assists the jury. The Court must exclude the
testimony of an expert whose opinion is not reliable. Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 592-93, 113 S. Ct. 2786, 2796-97 (1993). The underlying data of an expert’s
opinion should be independently evaluated to determine if the opinion itself is reliable. In Re Paoli
R.R.Yard P.C.B Litigation, 35 Sup. 3 717, 747-48 (3" Cir. 1994); Richardson v. Richardson-
Merrell, Inc. 857 F.2d 823, 829 (D.C. Cir. 1988) (Agent Orange, 611 F. Supp. at 1245). There must
be objective, independent validation of the expert’s methodology. Id.

An expert witness may be qualified and highly credif)le, but his conclusions may be based
on unreliable methodology or may be so against accepted scientific principles as to be rendered
unreliable. General Electric Co. v. Joiner, 118 S. Ct. 512, 517 (1997). In fact, a proposed expert
may have an advanced degree in a subject about which he intends to testify, have significant
professioﬁal experience, and have even testified as an expert in that field before, but not be qualified
to testify in a particular case. Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 119 5.Ct. 1167
(1999). The admissibility standard in FRE 702 is to make certain that an expert, whether basing
testimony upon professional studies or personal experience, employs in the courtroom the same level
of intellectual rigor that characterizes the practice of an expert in the relevant field. /d., 526 U.S.
at 151, 119 S.Ct. at 1176.

The following questions are among those which determine whether an expert’s opinion is

reliable:

- Has the theory or opinion been subjected to peer review?
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- Can the theory or opinion be tested?
- Are there standards controlling the technique’s operation?
- Is the theory generally accepted in the relevant scientific community?
See Daubert, 509 U.S. at 592-94, 113 S. Ct. at 2796-98.
The Supreme Court has held that a large analytical gap between data and conclusions may
in and of itself require exclusion of the testimony. The Court stated:
Respondent points to Daubert’s language that the ‘focus, of course, must be solely
on principles and methodology, not on the conclusions that they generate.” 509 U.S.
at 595, 113 S. Ct. at 2797. He claims that because the District Court’s disagreement
was with the conclusion that the experts drew from the studies, the District Court
committed legal error and was properly reversed by the Court of Appeals. But
conclusions and methodology are not entirely distinct from one another. Trained
experts commonly extrapolate from existing data. But nothing in either Daubert or
the Federal Rules of Evidence requires a district court to admit opinion evidence that
is connected to existing data only by ipse dixit of the expert. A court may conclude
that there is simply too great an analytical gap between the data and the opinion
proffered.
General Electric Co. v. Joiner, 118 S. Ct. at 519 (1997).
STATE COURT: APPLICABLE STANDARDS
A trial court should exclude the testimony of an expert witness who is not qualified. See
Tex. R. Evid. 104(a), 702; Broders v. Heise, 924 S.W.2d 148, 153 (Tex. 1996). An expert should
have a higher degree of knowledge, skill experience, training, or education about the subject of
testimony than an ordinary person. Tex. R. Evid. 702; Broders, 924 S.W.2d at 153.
A court should also exclude the testimony of an expert whose testimony is not reliable. See
Merrell Dow Pharmaceuticals, Inc. v. Havner, 953 S.W.2d 706, 711-12 (Tex. 1997); E.I. du Pont
de Nemours & Co. v. Robinson, 923 S.W.2d 549, 557 (Tex. 1995). An expert witness may be

qualified and highly credible, but his or her conclusions may be based on unreliable methodology.
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Scientific evidence that is not grounded “in the methods and procedures of science™ is no more than

“subjective believe or unsupported speculation.” Daubert, 509 U.S. at 591, 113 S. Ct. at 2795.

Unreliable evidence is of no assistance to the trier of fact and is, therefore, inadmissible under Texas

Rule of Evidence 702. Robinson, 923 S.W.2d at 557. Wolfson v. BIC Corp., __S.W.3d __, 2002

WL 31721202 (Tex. App.-- Houston [1*Dist.] Dec. 5. 2002, n.p.h.)

The non-exclusive factors to be considered are:

1.
2.
3.
4.
5.

6.

the extent to which the theory has been or can be tested;

the extent to which the technique relies upon the subjective 1nterpretat10n of the
expert;

whether the theory has been subjected to peer review and/or publication;

the technique’s potential rate of error;

whether the underlying theory or technique has been generally accepted as valid by
the relevant scientific community; and

the non-judicial uses which have been made of the theory or technique.

Robinson, 923 S.W.2d at 557 (internal citations omitted).

A court should also exclude the opinion of an expert if the probative value of the opinion is

substantially outweighed by the danger of unfair prejudice, confusion of the issues, misleading the

jury, undue delay, or needless presentation of cumulative evidence. TEX.R.C1v.EV. 403; Robinson,

923 S.W.2d at 556.
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CAUSE NO. 96-36093

COLLEEN O’BRIEN § IN THE DISTRICT COURT OF
§

VS. § HARRIS COUNTY, TEXAS
§

STATE FARM LLOYDS, § 80™ JUDICIAL DISTRICT

ET AL §

DEFENDANTS’ MOTION FOR GA.TEKEEPER HEARING
1. State Farm Lloyds and State Farm Mutual Automobile Insurance Company ask the Court
to exclude the testimony of Plaintiff’s expert, Juan Herrera.
A. INTRODUCTION
2. Plaintift, Colleen O’Brien sued Defendant, State Farm Lloyds, for breach of contract, bad
faith, violations of Article 21.21 of the Insurance Code and violations of the Texas Deceptive
Trade Practices Act.

Plaintiff identified Juan Herrera to testify to the following matters:

J knowledge regarding mechanical and electrical engineering,
. chemistry,
. fire science,
. Defendant’s conduct,
. causation, and
. damages.
3. The Court should exclude the testimony of Juan Herrera because he is not qualified to

testify regarding Defendant’s conduct or any other insurance issue, nor regarding Plaintiff’s

damages, and because his testimony regarding causation of the fire is unreliable.
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ARGUMENT AND AUTHORITIES
4. A court should exclude the testimony of an expert witness who is not qualified. See Tex.
R. Evid. 104(a), 702; Broders v. Heise, 924 S.W.2d 148, 153 (Tex. 1996). An expert should have
a higher degree of knowledge, skill experience, training, or education about the subject of
testimony than an ordinary person. Tex. R. Evid. 702; Broders, 924 S.W.2d at 153. Plaintiff’s
expert, Juan Herrera, is not qualified because he does not have the practical experience or training
necessary to render an opinion regarding insurance claim handling or insurance investigation, nor
regarding Plaintiff’s damages. The Court should exclude his testimony regarding these matters.
5. A court should also exclude the testimony of an expert whose testimony is not reliable.
See Merrell Dow Pharmaceuticals, Inc. v. Havner, 953 S.W.2d 706, 711-12 (Tex. 1997); Robinson,
923 S.W.2d at 557. An expert witness may be qualified and highly credible, but his or her
conclusions may be based on unreliable methodology. Scientific evidence that is not grounded
“in the methods and procedures of science” is no more than “subjective believe or unsupported
speculation.” Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 591, 113 S. Ct. 2786,
2795 (1993). Unreliable evidence is of no assistance to the trier of fact and is, therefore,
inadmissible under Texas Rule of Evidence 702. Robinson, 923 S.W.2d at 557.
6. The Court should exclude Juan Herrera’s testimony because the testimony will not be
reliable. Specifically, the Court should exclude the testimony because:
. Herrera’s opinions were formulated based on testing which was completely
dissimilar to the circumstances at O’Brien’s home on the night of the fire.

Therefore, the opinion is not consistent with generally accepted methods used for
gathering relevant scientific evidence. Robinson, 923 S.W.2d at 557.
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. A portion of Herrera’s opinion is based on testing of a cord to an air filter which
was present in the room of the fire at the time of the fire. Plaintiff’s counsel has
disposed of the air filter cord. Therefore, State Farm has been unable to test the
same cord.

A court should also exclude the opinion of an expert if the probative value of the opinion
is substantially outweighed by the danger of unfair prejudice, confusion of the issues, misleading
the jury, undue delay, or needless presentation of cumulative evidence. TEX. R. CIv. Ev. 403;
Robinson, 923 S.W.2d at 556. The Court should exclude the testimony of Herrera because any
probative value it may have is outweighed by the substantial danger of unfair prejudice, confusion
of the issues and misleading the jury. Specifically, Herrera testifies that if the forensic chemist
hired by State Farm found gasoline in carpet samples from the room where the fire occurred
(which he did), then those samples were contaminated with gasoline after the fire. There is no
other evidence in this case indicating contamination of the samples of carpet taken from the site
of the fire. Therefore, an offer of this testimony carries a serious threat of confusing the jury.

PRAYER

For these reasons, State Farm Lloyds asks the Court to conduct a hearing before a court

reporter to exclude the testimony of Juan Herrera, Plaintiff’s expert.
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Respectfully submitted,

TAYLOR & TAYLOR

By:

Warren Taylor

State Bar No. 19727200
Beth McCabhill Taylor

State Bar No. 13336787
600 First City Tower

1001 Fannin Street

Houston, Texas 77002-6707
(713) 615-6060 Telephone
(713) 615-6070 Facsimile

NISTICO & CROUCH

Kathy Crouch

State Bar No. 05144310
5847 San Felipe, Suite 3250
Houston, Texas 77057
(713) 781-2889 Telephone
(713) 781-7222 Facsimile

ATTORNEYS FOR DEFENDANT
STATE FARM LLOYDS and

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Gatekeeper
Hearing has been forwarded to

Mr. Donald G. Wilhelm
Scherr & Legate, P.C.
440 Louisiana, Suite 1440
Houston, Texas 77002

by certified mail, return receipt requested on this 20® day of January, 1999.

Warren Taylor
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CAUSE NO. 96-36093

COLLEEN O’BRIEN § IN THE DISTRICT COURT OF
§

VS. § HARRIS COUNTY, TEXAS
§

STATE FARM LLOYDS, § 80™ JUDICIAL DISTRICT

ET AL

REQUEST FOR ORAL HEARING

TO: Plaintiff, Colleen O’Brien, by her attorneys, Donald Wilhelm, Scherr & Legate, P.C., 440
Louisiana, Suite 1440, Houston, Texas 77002

Please take notice that Defendants State Farm Lloyds and State Farm Mutual Automobile

Insurance Company request a Gatekeeper Hearing to be held before commencement of trial.

Respectfully submitted,

TAYLOR & TAYLOR

By:

Warren Taylor

State Bar No. 19727200
Beth McCahill Taylor

State Bar No. 13336787

600 First City Tower

1001 Fannin Street

Houston, Texas 77002-6707
(713) 615-6060 Telephone
(713) 615-6070 Facsimile
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Request for Gatekeeper
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Mr. Donald G. Wilhelm
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Houston, Texas 77002

by certified mail, return receipt requested on this 20® day of January, 1999.

Warren Taylor
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